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Introduction

Therise in usage-based business models enables
manufacturers! to move from the sale of a product
to the sale of a comprehensive service that can
include the core asset” as well as a variety of services,
such as tangible (installation, maintenance, wear
parts and extended warranty) and intangible (training,
consultancy, performance guarantees) services.

Adding services to an asset sale is a common
strategy to add value to a product. It enables
manufacturers, dealers and resellers to move from a
transactional to a contractual long-term relationship
with their customers?, and requires a service
contract that describes which services are included
and under which Terms & Conditions.

Describing the who, what, where, when and how of a
service contractis crucial to managing the
expectations of your customers, while incomplete
service contracts and vague clauses are one of the
main triggers for a dispute. A disputeis a
disagreement between the service provider and
acustomer.

1. Theterm 'manufacturers'referin this paper to all companies

ceoiénineé
2. Theterm ‘assets'refersin this paperto equipment, devices, systems,

units or products produced by a manufacturer.
3. Theterm 'customers'refersin this paper to the end-users of assets.
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This whitepaper illustrates; (i) which elements can and
should be addressed in a service contract, (i)
pinpoints areas requiring particular attention whenit
comes to minimizing potential dispute risks and {iii)
concludes with a checklist that manufacturers can
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industries across the globe.

In addition, DLL internal experts have been
consulted on various topics.

"As long as you're friends, you don't feel

a need to write anything down. But once
there's a discussion or problem, suddenly
you need to have everything on paper.”

Balazs Lukacs-Toth
Legal Counsel, DLL Hungary
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Theimportance of
service contracts
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contracts are becoming more important, more complex and
lengthier than ever.

No Service contract Activity-oriented service contract Usage-oriented service contract Result-oriented service contract

“I perform | pay for
(preventative) predetermined
maintenance activities on

ontheasset” my assets

Customer Customer omer Customer
Supplier perspective perspective Supplier perspective perspective Supplier perspective rspectiv Supplier perspective perspective
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“I make sure | pay for “I make sure
the assetis usage of the asset
functional” assets performs”

“I have no I service the
service equipment
obligations” myself

I pay fora
result

(other than warranty)

Yéeodl ceveedided ~60ee ¢i#ede fira usagd-orientedsdrviéecontract, a variety of

business models: an activity-, a usage-and a services are included to ensure 'hassle-free' usage.
deopi~jodiefi-ec docei Yéeode dOoTeidsepidtdde tfimbied withthe equipment and

proportion of services each includesinits solution.  contracted together. A usage-oriented service

Each hasits own peculiarities, whichinturnhavean e 0fi+0da&e+ ¢c0e0fi + é0aegd OA ~€ée celiuedl

impact on how the service contracts should be activities that will be performed by the service

drafted. Organizations drafting service contracts provider, but on the desired quality of the servicesin

for more 'advanced’ models will need more highly 00céd +0 éfvowgbé +ée edgivoefi+ 00edba+eod
developed legal capabilities. For example:

guaranteeingin a service contract that an assetis In a result-oriented service contract, the customer

safe to use is more complex than contracting a is invoiced based on the results of any contracted

60ece$inec 0e+ 0é daifi~efafiee abBryicddemgréereeite dbse are generally the

activities. mostlengthy and complex contracts, as there are no

individual activities described.
In an activity-oriented service contract, the
customer buys the equipment with the option to
add a separate service contract. The mainfocusofa A service contract describes what both
service contract ina product-oriented system is to contracting parties can reasonably

what circumstances, without making the service
provider responsible for either the functionalityor ~ Lee Thompson
the performance of the asset. Chief Legal Counsel, DLL UK
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Theimpact of disputes

Thereis a thin line between creating a service contract thatis
too 'technical’ for your customer to understand and creating
one thatis too 'simple’, and thus fails to cover key items. Both
can be triggers for a dispute; but what is a dispute and how can
your organization reduce the risk of them occurring?

Disputes between service providers and
customers are frequently triggered by clauses in
a service contract that are vaguely described or
missing altogether. Disputes can cause a
customer to stop paying for their services,

and if a dispute comes to court both contracting
parties may face financial penalties.

The following six questions can help
your organization determine what level of
detail a service contract should address:

Who

l..‘.t‘!\ AAAAA NN
¢ services? The manufacturer
themselves, or a subcontracted

third party?

R What
X]
\’I carried out? A service frequently
consists of many different
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statingin a contract that maintenance is included,
one also needs to consider whetherit's
preventative and/or corrective maintenance. A
manufacturer should define each service-related
activity that will be performed under the contract,
and even more importantly, be clear about what is
notincluded. For example, software updates are
included, but new releases of the same software
might come at an additional cost.

Where

Y
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‘Case law dictates that it's the
responsibility of the party creating the
service documents to be crystal clear

in their wording of the content of the
contract. Courts tend to rule in favor of
the customer over the service provider.”

Diana van de Ven
Legal Counsel, DLL Netherlands

When

carried out? Are they
pre-scheduled, (e.g. annually or
bi-annually), or do the time and
date of service have to be agreed by both parties?
Is the service subject to regulatory constraints
(e.g. safety, privacy or security regulations)?

servicing party has to repair the asset if it breaks
down andis no longer functional (i.e. how soon can

How

How are the services going to be
xeaddiec 09+
spot-repair be acceptableifa

machine breaks down? Or does

the customer expect a temporary replacement
asset from the service provider?

Price

aeéede abe +ée 0eObexed é + 0 Are service activities that come at

performed? This couldbeina
specialized facility on-site at the
customer. Either way, the customer

willneed to ensure the asset is accessible and available

atthe scheduled time of service. This is particularly
important for remote or secured areas that may

to access.

I an additional cost explicitly
mentioned in the contract? Does
the contract provide one general

service fee, or break up costs per component?
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A nhumber of services
included in one contract

In the business-to-business world, the term 'service'is frequently
associated with the maintenance of assets. However, a service
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Figure. 3 shows various service components that
might be included in a service contract. Some of
these services are hardware-related, others
software- or support-related.

Installation Insurance Preventative  Upgrade
and waivers maintenance possibilities

K "
Corrective Track and Extended Cloud

maintenance trace warranty storage
1

N/\/
e T
corvice o @
S e rVI Ce Wearparts  Disposables/ Performance Support
consumables guarantees (24 hour)
Contract

Cost savings Fleet Advisory
guarantees management (paid)

Safety checks/
inspections

End of life
recycling services

Complementary
software services
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The following six services are most commonly
06éxi$ec I & avve+jbeia+ec 6eduiee eoN+d0dae~+

Preventative Complementary
maintenance software services
The goal of preventative This termis often used to describe
maintenance is to avoid downtime - awhole range of IT services,
and corrective repairs of assets. such as cloud storage, anti-virus
Preventative maintenance activities mightinclude management and systems monitoring. As a large
00é+-0a0e goéca+eo 011 ®éanéed NPDAEDASEOCIHEFeNd-o0eouieed e0gic 60+€
calibration of the asset. Unlike corrective under this term, itis important to specify exactly
maintenance activities, preventative maintenance which services are included.

activities are easy for the service provider to predict.
Yéée ®0fi-6aa@+ 0800ic 6+a+e Géi
areincluded, and at what intervals these services will

'S afety chéeks /

be carried out. inspections
. Periodic safety checks are often
Corrective - required by law for a machine to be
= llowed to continue its operations.
Q maintenan °
‘ te ce The contract may need to specify when the
Corrective maintenance refers to customer is liable for failing to provide access to the
repair activities carried out after machine in order that the service provider can carry

machine failure has been detected. outthe required safety checks.
Corrective maintenance activities are focused on
restoring an asset to an operational state. They are
not only harder than preventative maintenance for a Wear parts
service provider to predict, but they are also much

harder to brice correct] ‘o This refers to parts that become
P v O\ worn through usage of the asset
- and as a result have to be replaced

Extended over time (e.g. brake pads or tires).
- In some cases, this service can
| | warranty _ e
@ overlap with preventative maintenance (e.g. for
AR This provides an extension of the  brake pads, which should always be replaced before
standard warranty for a specified  the brakes actually fail). But it is important to
0edioc aéen afn e+ e fspédfywhatexactly falls under the 'wear parts'
warranty clause is included in the service contract  service, and when and in which circumstances or

you need to describe under which circumstances  cases these wear parts will be replaced.
the extended warranty applies.

ol



Topics to be
addressedin a
service contract

A service contract frequently consists of two main components:
éefiedail Y60 Y lofci+iofo sYYIOY¥ 4f¢c a0 0-
Yédd0 Y 10fici~iofi0 aeedead ~éeé 2g0+08ed |
éa6+uidééaei$ae ce+aiio ~éad+ +Uuo0ieedaiil ci#e
general T&Cs are more universal by nature.

N A

Contract

The following table describes the most common elements in a service contract.

Partiesinvolved

Defines which legal entities are involved in the
service contract.

Which parties are directly involvedin the
service agreement?

2 Subject of the agreement

Defines the assets that are to be serviced
and specifies to which serial numbers the
servicing applies.

Which assets are subject to the agreement?
How can these assets be identified?

3 Term of the agreement

Describes the duration of the service contract,
with specific start and (if relevant) end dates.

For what duration are the services
contracted?

Are there any extension options or periods
possible?

4 Scope of the agreement

Defines which services are part of the agreement,
and when these services will be carried out, and
under what circumstances.

Which services are provided in the contract?
What will trigger these services to be
performed?

5 Payment structure

Specifies the service fees, payment frequency and
handling of non-payment.

What is the fee for the service agreement?
What is the term of payment?

What happens in the event of the customer
not paying on time?

6 Signatures of contract party
representatives

The service contract has to be signed by
representatives from both contracting parties.

Are the individuals authorized to sign the
contract on behalf of their organizations?

Table 1: Service contract elements to address in a service contract

"One of the key factors in a service
contract is to make it clear which service-
related activities are included, rather than
focusing too much on the exclusions.”

Mikael Gomes
Chief Legal Counsel, DLL France
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General Terms & Conditions

The following table covers the clauses commonly addressed in the general T&Cs.

Clause

Description

Questions to ask yourself

7 Glossary and abbreviations  Describes certain business-related terms and 1. Whatbusiness-related terms willbe usedin
abbreviations usedin the service contract. the service contract that might complicate

the contract for aless specialized reader?

8 Exclusions Defines what specific activitiesare notincludedin 1. What service activities are excluded from
the service offering. the agreement?

9 Servicelevels Describesif thereis any guaranteed uptimeofthe 1. How much uptime canbe guaranteed?
assetand what response times are in the case of 2. Whataretheresponsetimesincaseaservice
servicing being required. callislogged?

3. Isitnecessarytodevelop abuffer between
expected and contracted service levels?

10 Customerobligations Defines the obligations of the customer. 1. Whatarethe obligations of the customer to
successfully execute onthe contracted
service activities?

11 Limitation of liability Defines in which cases the service provideris not 1. Inthe case of which events does the service

liable for certain activities. provider not want to be held liable?

12 Changestotheservicesor Definesif and how the service contract canbe 1. Whatchanges should either party be able to

monthly fee amended, and how these changes will be make in the future?
agreed upon.

13 Disputeresolution Defines what happensinthe event of a dispute 1. Doesthedisputehavetoberesolvedviaa
between the contracting parties. third party or in court?

14 Governinglaw Defines whichjurisdictionis applicable to the 1. Whatisthe preferredjurisdiction that should
service contract. If nothing specific is mentioned apply to the service contract?
inthe contract by the service provider, the
jurisdiction of the customer will apply.

15 Remedies Defines the financial remedies or corrective 1. What penalties would apply in the event of
actions that have to be carried outin the event of a either party not being able to live up to their
conditioninthe service contract being breached. responsibilities in the agreement?

16 Termination ofagreement Defines the circumstances in which the service 1. Inwhatcircumstances would the service
contract may be terminated by either side, and the contract be allowed to be terminated?
consequences. 2.  What penalties apply when the service

contractis terminated?

17 Uedovofarl ca+allod$ Oefines i howandinaccordance with which 1. Howisconfidential or privacy-sensitive data

information laws the personal data has to be handled stored onthe asset handled?
and processed.

18 Force majeure Defines for which events (e.g. events of nature) 1. Whatevents orcircumstances need to
neither party willbe held liable. beincluded?

19 Intellectual propertyrights  Describes who willbe the owner of specific 1. Forwhich software or data should ownership

software or data for which exclusive rights are
recognized.

reside with the service provider rather than
the customer?

Table 2: General Terms & Conditions to address in a service contract.

ool



T he most dispute sensitive
clauses explained

Even thoughitisimportant to cover all of the 19 clauses mentioned
before in your service contract, some tend to trigger disputes more
easily than others.
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impact' (red section on the heatmap) are discussed in more detail below:
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Scope of the agreement Customer obligation /Limitation of liability
Clause 4 Clause 10 & 11

This clause determines which services are part of These clauses determine the customer obligations
the agreement. This is an extremely important and describe in what cases the service provider is

ANsar O o
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tend not to bother if they receive more service than ~ for example, state that the customer has to provide

an+ielida+éc ag+ GiiT ce$ni+eil &esd @ prévidee dithbazeéssité thé tdstomer's

are lower than expected. In which case, the service premises, or allow technicians to use local utilities to

contractis the only formal document that can 6e0€0060 ~6& 6edluieeed O¢é 06eéaxi$a UOOBC]
prevent a dispute from occurring. customer obligations is excluded from a contract,

various situations can arise where customers might

seek to avoid having to pay their service fees by

denying technicians appropriate access to the asset

(e.g.the assetis no longer utilized; the customerisin

$fAafaeial 66041ed6¥ Ei-édna+iueid &af aé
intentionally or accidentally ‘abused’, leading to

disproportionate wear and tear, and thus an

increased service needin order to keep the asset in

an operative state.
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Changes to services/fees

Clause 12

It's easy to imagine how not factoring in annual
iifcediné 006 1N%a+iof TA+0 & ! jueédd dedddfaméureedifkesthadeetrorist attacks.

could trigger a dispute. In- or decreases to service
fees over the duration of the contract have to be
explicitly mentioned. In addition to that the service
package might change, triggered by either the
service provider or the customer. Instead of having
to draft a completely new contract, the two parties
can agree to add an appendix to the existing one.

Dispute resolution /Governing law

Clause 13 & 14

The dispute resolution clause determines what
happens in the event of a dispute or disagreement.
Governinglaw is highly relevant here, as it describes

Force majeure
Clause 18
Force majeure applies to various events,

These events are extremely unlikely to happen,

but could have a severe impact on the asset if they
do. In the event of force majeure, neither party would
be held liable for failing to honor the contract. This
clause is to a certain extent covered by law, but could
&e00e Ui+é uadiogd eleigdionod
clauseis notincluded in the contract, itis likely that a
court will rule in favor of the customer in the event of
any of these unforeseen events occurring.

“The following clauses are often
iN0g&eaeién+il dccdbedodéc

+8¢e igdidciee+iof a60iieeadie +0 worledicticrec ageedeEnt,

thisis included in the contract, it could state that a
third party will step in to resolve a disagreement

is brought to court, it willinevitably be costly and
time-consuming for both contracting parties.

contract falls, the jurisdiction of the customer will
apply. This means that, as a service provider, you will
need to have legal knowledge and experience in each
of the countries in which the product is serviced.

Termination of agreement/penalty
Clause 16

dispute resolution, termination of the
agreement, and customer obligation/

Yéio eiagoe 60eaei$ed gNced Uéa+ eidxegddrafieed 6

contract can be terminated, and free both parties
from further actions. Thisis directly related to the
+édoina+ion 6énai+a
the event of the contract being terminated. If not
0beaxisec il +ée eofi+0ase+ +é6
be able to terminate the contract, even if payments
from the customer are delayed or stopped.
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Checklist for creating a dispute
sensitive service contract

Ueaiiye ~éa+ eadaxeé 0édlieejdadéc agoinedo o
legal alignment

Determine whether you are drafting a service contract for an activity-, usage- or
devbpi+jodien+ec 6edlUiee O#ediNé laeé docei 640 ci#eden+
ci#éden+ Tééai 01110 afic ®aodcaaiii+~ieo

of the contract, and verify if the contracted activities can be delivered within the set
6adave+ed6d 00 a4 6evoofoe ~ioe 0é ( 60PDOO Deailiv+ie Ein:

. . Avoid broken promises
ﬂ_ Make sure that the service promises made by your sales force are aligned with the content

. Minimize technical wording and legal jargon in the contract
Keep it simple, where you can.

() . A service contract is not a marketing tool
Uédedded ~éa+ ~6¢& 8041 06 4 60edlUixe e0fi+daae+ 10 +0 ce$n
() o which circumstances. Itisn't a nor does it have to be captured in one A4 commmercial brochure.

. Standardize as much as possible, but adapt where necessary
Minimize the complexity and content of the contract, and make use of the general
Terms & Conditions.

. Clarify the who, what, where, when and how in a service contract
Pinpoint who is performing what services; and where, when and how those services will be

l%‘\ carried out.

. Be crystal clear in your pricing
Make sure any service activities that come at an additional cost are explicitly mentioned in
the contract.

. Double-check that the right clauses have been included in

the contract

Checkif the necessary clauses that have been described in this whitepaper are included in
the service contract.

[} Get the service contract reviewed by an appropriate expert
E6T & n+616¢ 040+U¥ T4GUed +0 Belieu +é¢ eo0fi+6aae+ 46600
check how it would hold up in court under local legislation & regulations.



Closing note

Introduction DLL
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than EUR 30 billion in assets. Founded in 1969 and E+ OO0 ue ad6e oavoiofia+e &4
headquarteredin Eindhoven, The Netherlands, we integrated solutions that help to resolve real
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Agriculture, Food, Healthcare, Clean Technology, we can collaborate with our partners to rethink

[F IR L A IR L E LR - ANl how we use our assets and get the most out of
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equipment manufacturers and their distribution

partners —from authorized distributors and

independent dealers to resellers —to provide C
.Contac
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combining customer focus with deep industry ukhors
knowledge, we deliver sustainable solutions for the
complete asset life cycle, including commercial For more information
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a Dutch bank, headquartered in Utrecht.

David Vos, Frits Engelaer and Sjoerd van der Zee

Publication date
Our servitization solutions include bundling of September 2017
services provided by our partners in DLL's solutions.
This enables manufacturers, dealers, end users and
DLL to extract more value from an asset's qualities.
Customers are supplied with value-added services
that enable them to outsource those activities that
are less core to their business, or too complex to
manage individually.
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